UNITED STATES BANKRUPTCY COURT
Eastern District of California

Honorable Robert S. Bardwil
Bankruptcy Judge
Sacramento, California

September 17, 2013 at 10:00 a.m.

INSTRUCTIONS FOR PRE-HEARING DISPOSITIONS

1. Matters resolved without oral argument:

Unless otherwise stated, the court will prepare a civil minute order on
each matter listed. If the moving party wants a more specific order, it
should submit a proposed amended order to the court. In the event a party
wishes to submit such an Order it needs to be titled “Amended Civil
Minute Order.”

If the moving party has received a response or is aware of any reason,
such as a settlement, that a response may not have been filed, the moving
party must contact Nancy Williams, the Courtroom Deputy, at (916) 930-
4580 at least one hour prior to the scheduled hearing.

2. The court will not continue any short cause evidentiary hearings scheduled
below.
3. If a matter is denied or overruled without prejudice, the moving party may file

a new motion or objection to claim with a new docket control number. The
moving party may not simply re-notice the original motion.

4. If no disposition is set forth below, the matter will be heard as scheduled.
1. 08-32400-D-13 DARRIN/FRANCES AUERBACH MOTION TO VALUE COLLATERAL OF
JDP-1 WELLS FARGO BANK, N.A.
8-13-13 [76]

Final ruling:

The matter is resolved without oral argument. This is the debtors’ motion to
value the secured claim of Wells Fargo Bank, N.A. at $0.00, pursuant to § 506(a) of
the Bankruptcy Code. The creditor’s claim is secured by a junior deed of trust on
the debtors’ residence and the amount owed on the senior encumbrance exceeds the
value of the real property. No timely opposition has been filed and the relief
requested in the motion is supported by the record. As such, the court will grant
the motion and set the amount of Wells Fargo Bank, N.A.’s secured claim at $0.00 by
minute order. No further relief will be afforded. No appearance is necessary.
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2. 08-32400-D-13 DARRIN/FRANCES AUERBACH MOTION TO VALUE COLLATERAL OF
JDP-2 WELLS FARGO BANK, N.A.
8-13-13 [80]
Final ruling:

The matter is resolved without oral argument. This is the debtors’ motion to
value the secured claim of Wells Fargo Bank, N.A. at $0.00, pursuant to § 506(a) of
the Bankruptcy Code. The creditor’s claim is secured by a junior deed of trust on
the debtors’ residence and the amount owed on the senior encumbrance exceeds the
value of the real property. No timely opposition has been filed and the relief
requested in the motion is supported by the record. As such, the court will grant
the motion and set the amount of Wells Fargo Bank, N.A.’s secured claim at $0.00 by
minute order. No further relief will be afforded. No appearance is necessary.

3. 13-29402-D-13 RAMSEY/AMEL MOHAMED MOTION TO AVOID LIEN OF
TBK-2 COLLECTRONICS, INC.
8-19-13 [20]
4. 13-29403-D-13 SILHADI ALAMI MOTION TO VALUE COLLATERAL OF
TBK-1 U.S. BANK, N.A.
8-13-13 [19]

Final ruling:

The matter is resolved without oral argument. This is the debtor’s motion to
value the secured claim of U.S. Bank, N.A. at $0.00, pursuant to § 506(a) of the
Bankruptcy Code. The creditor’s claim is secured by a junior deed of trust on the
debtor’s residence and the amount owed on the senior encumbrance exceeds the value
of the real property. No timely opposition has been filed and the relief requested
in the motion is supported by the record. As such, the court will grant the motion
and set the amount of U.S. Bank, N.A.’s secured claim at $0.00 by minute order. No
further relief will be afforded. No appearance is necessary.

5. 13-27613-D-13 JAMES/JENNY BRADLEY MOTION TO CONFIRM PLAN
JAD-2 8-9-13 [35]

Final ruling:

The relief requested in the motion is supported by the record and no timely
opposition to the motion has been filed. Accordingly, the court will grant the
motion by minute order and no appearance is necessary. The moving party is to lodge
an order confirming the plan, amended plan, or modification to plan, and shall use
the form of order which is attached as Exhibit 2 to General Order 05-03. The order
is to be signed by the Chapter 13 trustee approving its form prior to the order
being submitted to the court.
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6. 13-28714-D-13 JOHN/CONNIE PERRY MOTION TO VALUE COLLATERAL OF
TCB-1 BANK OF AMERICA
7-29-13 [15]
Final ruling:

This is the debtors’ motion to value collateral of Bank of America (the

“Bank”). The motion will be denied because the moving parties failed to serve the
Bank in strict compliance with Fed. R. Bankr. P. 7004 (h), as required by Fed. R.
Bankr. P. 9014(b). The moving parties served the Bank by certified mail to the

attention of an “Officer, a Managing or General Agent, or Agent for Service of
Process” whereas the rule requires service to the attention of an officer and only
an officer.

This distinction is important. Rule 7004 (b) (3), which governs service on a
corporation, partnership, or unincorporated association, provides that service must
be addressed “to the attention of an officer, a managing or general agent, or to any
other agent authorized by appointment or by law to receive service of process
.” TIf service addressed to an “Officer, a Managing or General Agent, or Agent for
Service of Process” were also sufficient for service on an FDIC-insured institution,
Rule 7004 (h) would be superfluous. To be sure, the preamble to Rule 7004 (b) begins
with the following: “Except as provided in subdivision (h) Y

As an aside, the debtors’ counsel should note that the title of the notice of
hearing refers to a motion to value collateral of Wells Fargo, not Bank of America.

As a result of the above-described service defect, the motion will be denied by
minute order. No appearance is necessary.

7. 12-91616-D-13 LORENA ORTEGA CONTINUED TRIAL RE: COMPLAINT
12-9028 TO DETERMINE DISCHARGEABILITY
GE CAPITAL RETAIL BANK, FSB V. OF A DEBT
ORTEGA 9-7-12 [1]

8. 10-46619-D-13 REGGINALL/VERA SCOTT MOTION TO MODIFY PLAN
MLA-3 8-1-13 [75]

Tentative ruling:

This is the debtors’ motion to confirm a modified chapter 13 plan. The trustee
has filed opposition. For the following reasons, the motion will be denied.
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The debtors’ current confirmed plan calls for a plan payment of $2,240 per
month for 60 months, to return a 1.04% dividend to general unsecured creditors. The
debtors explain in their supporting declaration that due to a loan modification with
Saxon Mortgage, the mortgage loan on their residence is now current, and thus,
eligible to be paid directly by the debtors. The modified plan would reduce the
debtors’ plan payment to $509 per month, but would increase the dividend to
unsecured creditors to 8%. It appears the dividend is higher despite the reduced
plan payment, because of the mortgage loan modification, which incorporated the
remaining balance of pre-petition arrearages into the principal balance. Thus, the
payments that would have gone toward those arrearages during the remaining two years
of the plan will instead be available for general unsecured creditors.

The trustee objects to the plan on three grounds: (1) the Additional
Provisions are unclear as to the plan payments due for the months of April, May, and
June 2013; (2) the plan is based on a mortgage loan modification, whereas the
debtors have not filed a motion to incur debt to allow for the loan modification to
be approved; and (3) the debtors have failed to explain the increases in several of
their household expenses, increases that result in fewer funds being available for
unsecured creditors. The trustee is correct on all three points, and thus, the
motion will be denied. As to the trustee’s first point, the debtors have failed to
meet their burden of demonstrating that the plan is feasible; as to the trustee’s
second and third points, the debtors have failed to meet their burden of
demonstrating that the plan has been proposed in good faith.

The court would add that the debtors’ amended Schedule I shows a drop in their
rental income from $1,250 to $500 per month, which the debtors have failed to
explain. The debtors surrendered one of their rental properties by way of their
original confirmed plan. However, they still have two rental properties - the
single-family residence on Anita Street and the other unit of the duplex on East
Washington where the debtors reside. According to the debtors’ Schedule A, the
Anita Street property has four bedrooms, and the Washington Avenue duplex has six
bedrooms, of which, presumably, at least two are in the unit not occupied by the
debtors. It does not appear reasonable that the two rentals generate only $500 per
month combined. Further, at that amount of rental income, even if the entire $500
is rent on the Anita Street property, it does not appear reasonable that the debtors
would continue to make the mortgage payment on that property, $746 per month, as
they propose to do. If the entire $500 is in fact rent on the Anita Street
property, the debtors will need to explain why they are foregoing rent on the unit
of the duplex that they do not occupy.

The court will hear the matter.
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9. 13-27621-D-13 CLAUDIA JOB OBJECTION TO DEBTOR'S CLAIM OF
RDG-2 EXEMPTIONS
8-9-13 [33]

Final ruling:

This is the trustee’s objection to the debtor’s claim of exemption, based on
her failure to file a spousal waiver. On September 3, 2013, the debtor filed a
spousal waiver in the proper form, that is signed by both the debtor and her non-
filing spouse. As a result of the filing of the spousal waiver, the trustee’s
objection is moot. The objection will be overruled as moot by minute order. No
appearance is necessary.

10. 13-28723-D-13 DENNIS/DONNA FREY OBJECTION TO CONFIRMATION OF
RCO-1 PLAN BY CREDITOR BANK OF
AMERICA, N.A.
8-5-13 [15]
11. 13-28723-D-13 DENNIS/DONNA FREY OBJECTION TO CONFIRMATION OF
RDG-1 PLAN BY RUSSELL D. GREER
8-22-13 [19]
12. 13-26925-D-13 JOSE CHAVEZ AND ESTHER MOTION TO VALUE COLLATERAL OF
DVD-1 FRANCO DE CHAVEZ CHASE

8-14-13 [70]
Final ruling:

This is the debtors’ motion to value collateral of an entity identified only as
“Chase.” The motion will be denied for the following reasons: (1) the moving
parties utilized a docket control number, DVD-1, that they have previously used for
another motion in this case, contrary to LBR 9014-1(c) (3); (2) the proof of service
bears a signature date of September 14, 2013, and states that service was made the
same day, whereas the proof of service was filed, with a signature, a month earlier;
and (3) the moving parties failed to serve Chase in strict compliance with Fed. R.
Bankr. P. 7004 (h), as required by Fed. R. Bankr. P. 9014 (b). The moving parties
served Chase by certified mail to the attention of “An officer of the Institution”

September 17, 2013 at 10:00 a.m. - Page 5



at a post office box address. However, Chase is presumably JPMorgan Chase Bank (the
“Bank”), an FDIC-insured institution, and the moving parties failed to serve the
Bank through either of the two law firms that have filed requests for special notice
in this case on behalf of the Bank. (See DNs 24 and 60.) Pursuant to subd. (1) of
Fed. R. Bankr. P. 7004 (h), if an FDIC-insured institution has appeared in an action
by its attorney, the moving party shall serve the attorney by first-class mail.

One of the requests for special notice states that it is not to be construed as
a grant of authority from the Bank for counsel to accept service on behalf of the
Bank. However, the request expressly requests that all notices and papers served in
the case be served on the attorneys; that should be taken to include motions to
value collateral. Further, the other request for special notice is not so limited,
and clearly, both law firms requesting special notice on behalf of the Bank should
have been served.

As a result of these service and other procedural defects, the motion will be
denied by minute order. No appearance is necessary.

13. 13-26925-D-13 JOSE CHAVEZ AND ESTHER MOTION TO VALUE COLLATERAL OF
DVD-2 FRANCO DE CHAVEZ CHASE
8-14-13 [74]

Final ruling:

This is the debtors’ motion to value collateral of an entity identified only as
“Chase.” The motion will be denied for the following reasons: (1) the moving
parties utilized a docket control number, DVD-2, that they have previously used for
another motion in this case, contrary to LBR 9014-1(c) (3); and (2) the moving
parties failed to serve Chase in strict compliance with Fed. R. Bankr. P. 7004 (h),
as required by Fed. R. Bankr. P. 9014 (b). The moving parties served Chase by
certified mail to the attention of “An officer of the Institution” at a post office
box address. However, Chase is presumably JPMorgan Chase Bank (the “Bank”), an
FDIC-insured institution, and the moving parties failed to serve the Bank through
either of the two law firms that have filed requests for special notice in this case
on behalf of the Bank. (See DNs 24 and 60.) Pursuant to subd. (1) of Fed. R.
Bankr. P. 7004 (h), if an FDIC-insured institution has appeared in an action by its
attorney, the moving party shall serve the attorney by first-class mail.

One of the requests for special notice states that it is not to be construed as
a grant of authority from the Bank for counsel to accept service on behalf of the
Bank. However, the request expressly requests that all notices and papers served in
the case be served on the attorneys; that should be taken to include motions to
value collateral. Further, the other request for special notice is not so limited,
and clearly, both law firms requesting special notice on behalf of the Bank should
have been served.

As a result of these service and other procedural defects, the motion will be
denied by minute order. No appearance is necessary.
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14. 13-26925-D-13 JOSE CHAVEZ AND ESTHER MOTION TO AVOID LIEN OF
DVD-3 FRANCO DE CHAVEZ AMERICAN EXPRESS BANK, FSB
8-13-13 [65]

Final ruling:

The matter is resolved without oral argument. The court’s records indicate
that no timely opposition has been filed and the relief requested in the motion is
supported by the record. The court finds the judicial lien described in the motion
impairs an exemption to which the debtors are entitled. As a result, the court will
grant the debtors’ motion to avoid the lien. Moving party is to submit an
appropriate order. No appearance is necessary.

15. 10-34926-D-13 JIMMIE/NANETTE WATTS OBJECTION TO CLAIM OF AMERICAN
DN-2 GENERAL FINANCE, CLAIM NUMBER
25
8-1-13 [49]

Final ruling:

This is debtors’ objection to the claim of American General Finance (the
“claimant”), in the amount of $6,727.89. The debtors do not object to the amount of
the claim, but only to its secured status. The objection will be overruled without
prejudice because it is not supported by evidence establishing its factual
allegations and demonstrating that the moving parties are entitled to the relief
requested, as required by LBR 3007-1(a) and 9014-1(d) (6) (the latter made applicable
to this claim objection by LBR 9014-1(a)). The moving parties object to the claim
as a secured claim on the basis that “there is no proof of security agreement
attached to said claim . . . .” Objection to Allowance of Claim, filed August 1,
2013, at 1:20-21.

This represents a misunderstanding of the claims process. The Ninth Circuit
Bankruptcy Appellate Panel has held as follows:

When a creditor files a proof of claim, that claim is deemed allowed
under Sections 501 and 502(a). A proof of claim that lacks the
documentation required by Rule 3001 (c) does not qualify for the
evidentiary benefit of Rule 3001 (f) - it is not prima facie evidence of
the validity and amount of the claim - but that by itself is not a basis
to disallow the claim. Section 502 (b) sets forth the exclusive grounds
for disallowance of claims

Heath v. Am. Express Travel Related Servs. Co. (In re Heath), 331 B.R. 424, 426 (9th
Cir. BAP 2005) (emphasis added). “Noncompliance with Rule 3001 (c) is not one of the
statutory grounds for disallowance.” Id. at 435.

In this case, the claimant’s proof of claim asserts that the claim is secured.
In the space for a description of the collateral securing the claim, the proof of
claim indicates “Floors To Go.” There is no security agreement attached to the
proof of claim. That means, however, only that the proof of claim is not entitled
to a presumption of validity as a secured claim. The consequence of that, however,

September 17, 2013 at 10:00 a.m. - Page 7



is not disallowance of the claim as a secured claim. “If the proof of claim is not
entitled to prima facie wvalidity then it may have lesser evidentiary weight or none
at all, but unless there is a factual dispute that is irrelevant.” Heath, 331 B.R.
at 436.

[E]vidence of any kind - prima facie or otherwise - is a concern only at
a hearing to resolve factual disputes. See Fed. R. Evid. 401 (defining
“relevant evidence” as that tending to make more or less probable “the
existence of any fact that is of consequence to the determination of the
action”). The debtors’ claim objections raised no factual dispute
requiring a hearing. If [creditor’s] proofs of claim are analogized to
complaints - as is commonly done - then the debtors’ objections are like
motions to dismiss for failure to state a claim on which relief can be
granted. The debtors do not deny any of the factual allegations of the
proofs of claim; rather, their objections assert that an evidentiary
hearing is unnecessary because of [creditor’s] noncompliance with Rule
3001 (c). Thus, the question is not the evidentiary impact of
noncompliance with the rule, but whether noncompliance itself renders a
claim subject to disallowance. As already noted, it does not.

Id. at 435-36 (citation omitted).

The Heath case dealt with a debtor’s objection to a proof of claim on the sole
basis that the claimant did not attach copies of the writings on which the claim was
based, as required by Rule 3001 (c). The moving parties here have offered no reason
why Heath should not also apply here, where the challenge is that the claimant did
not attach evidence of a security interest, as required by Rule 3001(d). Under the
rationale of Heath, the absence of such evidence merely deprives the claim of its
prima facie validity; it is not a ground for disallowing the claim. Thus, to the
extent the moving parties wish to challenge the claim, they will need to present at
least some admissible evidence that the claim is not secured.

As a result of this evidentiary defect, the objection will be overruled without
prejudice by minute order. No appearance is necessary.

16. 13-27529-D-13 PERPETUO/DEANNA BUYCO CONTINUED OBJECTION TO
RDG-1 CONFIRMATION OF PLAN BY RUSSELL
D. GREER

7-19-13 [20]
Final ruling:

Objection withdrawn by moving party on September 6, 2013. Matter removed from
calendar.
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17. 10-53230-D-13 DAVID/LORRAINE GOMES OBJECTION TO CLAIM OF OPERATING
DN-3 ENGINEERS LOCAL #3 F.C.U.,
CLAIM NUMBER 3
8-2-13 [33]

Final ruling:

This is the debtors’ objection to the claim of Operating Engineers Local #3
F.C.U., Claim No. 3 on the court’s claims register. For the following reason, the
court is not prepared to sustain the objection at this time, but will continue the
hearing to allow the debtors to supplement the record.

The proof of claim asserts that the claim is secured by a 2005 Mazda M3. The
debtors contend the claim is not so secured, at least not as to them, and that it
should be allowed as a general unsecured claim only. The objection is supported by
the declaration of debtor Lorraine Gomes, who purports to testify that her husband,
debtor David Gomes, co-signed the loan for someone named Jorge Terraza so he could
purchase the vehicle, adding that “Jorge Terraza has always had ownership of, and
possession of, the vehicle.” Declaration of Lorraine Gomes, filed August 2, 2013,
at 1:21. By contrast, the loan documents attached to the proof of claim name David
Gomes as the “primary customer,” with “David G. Gomes or Jorge J. Terrazas” as
“owner (s)” (under the heading “Title-Electronic”), and they include an account
statement addressed to David Gomes, not Jorge Terraza.

Given this apparently conflicting information, the court finds that Lorraine
Gomes has not sufficiently demonstrated that she has personal knowledge of the
matters on which she purports to testify, and that even if she does have such
knowledge, her testimony is not sufficient to allow the court to conclude that David
Gomes is not and has never been on title to the vehicle with Mr. Terreza. It
appears debtor David Gomes would be in a better position to testify to the facts
based on personal knowledge, but the court will leave it to the debtors to submit
appropriate evidence.

The court will continue the hearing to October 1, 2013, at 10:00 a.m., the
moving parties to file supplemental evidence no later than September 24, 2013. The
hearing will be continued by minute order. No appearance is necessary on September
17, 2013.

18. 10-53230-D-13 DAVID/LORRAINE GOMES OBJECTION TO CLAIM OF WELLS
DN-4 FARGO BANK, CLAIM NUMBER 1
8-2-13 [38]

Final ruling:

This is debtors’ objection to the claim of Wells Fargo Financial National Bank
(the “claimant”), in the amount of $3,161.02. The debtors do not object to the
amount of the claim, but only to its secured status. The objection will be
overruled for two reasons. First, the objection, notice of hearing, request for
judicial notice, and exhibits all refer to the claimant as Wells Fargo Bank, whereas
the claimant is actually Wells Fargo Financial National Bank. According to the
FDIC's website, Wells Fargo Bank, N.A. and Wells Fargo Financial National Bank are
two different banks. Given that the moving papers refer only to Wells Fargo Bank,
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they were not sufficient to notify the claimant that its claim is the target of the
objection.

The objection will be overruled for the additional independent reason that it
is not supported by evidence establishing its factual allegations and demonstrating
that the moving parties are entitled to the relief requested, as required by LBR
3007-1(a) and 9014-1(d) (6) (the latter made applicable to this claim objection by
LBR 9014-1(a)). The moving parties object to the claim as a secured claim on the
basis that “there is no description of the collateral and there is no proof of valid
security agreement attached to the claim . . . .” Objection to Allowance of Claim,
filed August 2, 2013, at 1:20-21.

This represents a misunderstanding of the claims process. The Ninth Circuit
Bankruptcy Appellate Panel has held as follows:

When a creditor files a proof of claim, that claim is deemed allowed
under Sections 501 and 502 (a). A proof of claim that lacks the
documentation required by Rule 3001 (c) does not qualify for the
evidentiary benefit of Rule 3001(f) - it is not prima facie evidence of
the validity and amount of the claim - but that by itself is not a basis
to disallow the claim. Section 502 (b) sets forth the exclusive grounds
for disallowance of claims

Heath v. Am. Express Travel Related Servs. Co. (In re Heath), 331 B.R. 424, 426 (9th
Cir. BAP 2005) (emphasis added). “Noncompliance with Rule 3001 (c) is not one of the
statutory grounds for disallowance.” Id. at 435.

In this case, the claimant’s proof of claim asserts that the claim is secured,
and contrary to the debtors’ assertion, it does describe the collateral: as “items
purchased from Jewelry Vault.” (The court notes that the debtors listed the
claimant on their Schedule F, but they failed to disclose the consideration for the
claim, as called for by the official form.) There is no security agreement attached
to the proof of claim. That means, however, only that the proof of claim is not
entitled to a presumption of validity as a secured claim. The consequence of that,
however, is not disallowance of the claim as a secured claim. "“If the proof of
claim is not entitled to prima facie validity then it may have lesser evidentiary
weight or none at all, but unless there is a factual dispute that is irrelevant.”
Heath, 331 B.R. at 436.

[E]vidence of any kind - prima facie or otherwise - is a concern only at
a hearing to resolve factual disputes. See Fed. R. Evid. 401 (defining
“relevant evidence” as that tending to make more or less probable “the
existence of any fact that is of consequence to the determination of the
action”). The debtors’ claim objections raised no factual dispute
requiring a hearing. If [creditor’s] proofs of claim are analogized to
complaints - as is commonly done - then the debtors’ objections are like
motions to dismiss for failure to state a claim on which relief can be
granted. The debtors do not deny any of the factual allegations of the
proofs of claim; rather, their objections assert that an evidentiary
hearing is unnecessary because of [creditor’s] noncompliance with Rule
3001 (c). Thus, the question is not the evidentiary impact of
noncompliance with the rule, but whether noncompliance itself renders a
claim subject to disallowance. As already noted, it does not.

Id. at 435-36 (citation omitted).
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The Heath case dealt with a debtor’s objection to a proof of claim on the sole
basis that the claimant did not attach copies of the writings on which the claim was
based, as required by Rule 3001 (c). The moving parties here have offered no reason
why Heath should not also apply here, where the challenge is that the claimant did
not attach evidence of a security interest, as required by Rule 3001(d). Under the
rationale of Heath, the absence of such evidence merely deprives the claim of its
prima facie validity; it is not a ground for disallowing the claim. Thus, to the
extent the moving parties wish to challenge the claim, they will need to present at
least some admissible evidence that the claim is not secured.

As a result of these notice and evidentiary defects, the objection will be
overruled without prejudice by minute order. No appearance is necessary.

19. 10-53230-D-13 DAVID/LORRAINE GOMES MOTION TO AVOID LIEN OF
DN-5 OPERATING ENGINEERS LOCAL #3
FEDERAL CREDIT UNION
8-20-13 [44]

Final ruling:

The matter is resolved without oral argument. The court’s records indicate
that no timely opposition has been filed and the relief requested in the motion is
supported by the record. The court finds the judicial lien described in the motion
impairs an exemption to which the debtors are entitled. As a result, the court will
grant the debtors’ motion to avoid the lien. Moving party is to submit an
appropriate order. No appearance is necessary.

20. 10-24731-D-13 DESIREE MINGOA CONTINUED MOTION FOR RELIEF
TJS-1 FROM AUTOMATIC STAY AND/OR
JPMORGAN CHASE BANK, N.A. MOTION FOR ADEQUATE PROTECTION
VS. 6-10-13 [25]

21. 09-36332-D-13 LAWRENCE/PAMELA BORGES MOTION TO VALUE COLLATERAL OF
JDP-1 JP MORGAN CHASE BANK, N.A.

8-8-13 [73]

Final ruling:

The matter is resolved without oral argument. This is the debtors’ motion to
value the secured claim of JP Morgan Chase Bank, N.A. at $0.00, pursuant to § 506 (a)
of the Bankruptcy Code. The creditor’s claim is secured by a junior deed of trust
on the debtors’ residence and the amount owed on the senior encumbrance exceeds the
value of the real property. No timely opposition has been filed and the relief
requested in the motion is supported by the record. As such, the court will grant
the motion and set the amount of JP Morgan Chase Bank, N.A.’s secured claim at $0.00
by minute order. No further relief will be afforded. No appearance is necessary.
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22. 11-48232-D-13 SANDRA RUTLEDGE OBJECTION TO CLAIM OF SHABBIR
DN-2 A. KHAN, SAN JOAQUIN COUNTY TAX
COLLECTOR, CLAIM NUMBER 5
8-2-13 [33]

Final ruling:

This is the debtor’s objection to the claim of the San Joaquin County Tax
Collector (the “Tax Collector”), Claim No. 5 on the court’s claims register. On
August 6, 2013, after this objection was filed, the Tax Collector withdrew the
claim; as a result, the objection is moot. The objection will be overruled as moot
by minute order. No appearance is necessary.

23. 13-29133-D-13 ELAINE CAMPOS OBJECTION TO CONFIRMATION OF
EAT-1 PLAN BY ONEWEST BANK, FSB
8-7-13 [23]

24. 11-45739-D-13 ABRAHAM/SILVIA MAGALLANEZ MOTION TO MODIFY PLAN
JCK-7 8-5-13 [71]

Final ruling:

The court finds that a hearing will not be helpful and is not necessary. This
is the debtors’ motion to confirm a modified chapter 13 plan. The trustee has filed
opposition, and the debtors have filed a reply. For the following reasons, the
motion will be denied.

The debtors have been in this chapter 13 case for two years, during which time
they have filed five sets of Schedules I and J. The most recent set preceding the
ones filed with this motion were filed in February of this year, just six months
before this motion. The debtors now testify that they previously underestimated
their costs for electricity and gas, water, garbage, sewer, food, and clothing. The
debtors first increased most of these same expenses in December of 2012, at a time
when debtor Abraham Magallanez’ income from his employment as an optometrist had
more than doubled - from $3,340 to $7,680 per month gross. The debtors testified at
that time that, as a result of that increase, debtor Silvia Magallanez, whose
unemployment compensation had run out, had decided not to continue looking for work.
With these changes and others, including a corresponding increase in tax
withholdings and with Abraham Magallanez no longer working a second job, the debtors
reported an overall increase of $900 in their income. However, rather than allowing
any of that increase to accrue to their creditors’ benefit, the debtors reported
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increases in their expenses for utilities, home maintenance, clothing, laundry and
dry cleaning, transportation, recreation, and “miscellaneous,” for a combined
increase of $849, wiping out any benefit to the unsecured creditors from the very
significant increase in Mr. Magallanez’ income. (Their plan proposed at that time
would have continued the same 0% dividend as before the increase in income.)

The trustee objected to the debtors’ modified plan proposed at that time, on
grounds of lack of good faith, and the debtors’ motion was denied. The debtors then
immediately filed amended Schedules I and J on which they lowered their recently-
increased expenses for home maintenance by $50, clothing by $78, and “miscellaneous”
by $100. They proposed to increase their plan payment by $228; that is, to share
with their creditors $228 of the $900 increase in their combined income. The
trustee did not oppose the motion, and the plan was confirmed, on April 2, 2013. On
August 5, 2013, just four months later, the debtors again amended their Schedules I
and J, at a time when Abraham Magallanez’ income had again increased, this time by
$931 net. Offsetting this increase, the debtors reported a total of $820 in
increased expenses; thus, they proposed to increase their plan payment by only $111.

The trustee contended the plan was not proposed in good faith in that the
debtors had increased their expenses by amounts sufficient to offset a significant
majority of the very sizeable increases in Mr. Magallanez’ income since the case was
filed. As the trustee pointed out, Mr. Magallanez’ net income has increased by
$3,259 per month since the case was commenced. Counting the loss of Mrs.
Magallanez’ unemployment benefits of $1,430 per month, the debtors have enjoyed
increases in their combined income totaling $1,829 per month, which enabled Mrs.
Magallanez to decide not to continue looking for work after her unemployment ran
out. As against the increased income, the debtors have increased their expenses -
in less than two years - by a combined total of $1,415 per month; thus, their
proposed new plan payment would be just $414 higher than their original plan

payment.

As the trustee pointed out, the debtors have provided lengthy explanations of
the increases in their expenses, and the trustee apparently did not find their
expenses extravagant. Nevertheless, he concluded: “While the trustee believes
these expenses may be reasonable in ordinary circumstances, in evaluating the
debtors’ good faith it does not appear that the significant increase in Mr.
Magallanez’s income has resulted in a meaningful sharing of the benefit with
unsecured creditors.” Trustee’s Opposition, filed August 26, 2013, at 1:26-2:1.

The court agrees, concluding that while the debtors’ current expense levels may be
reasonable, they do not appear to be reasonably necessary. For the first five
months of the case, the debtors were able to make plan payments of almost $2,000 per
month. Since that time, their combined income has increased by over $1,800 per
month, yet they initially claimed - in the present motion - to be able to share only
$414 of that increase with their creditors. Given these circumstances, the court is
not convinced the debtors are not simply choosing to spend more because they have
more, and it is not convinced the debtors’ budget was so thin at the beginning of
the case as to be unreasonable.

In response to the trustee’s opposition, the debtors have filed a reply stating
that they would increase their plan payment to $2,510 per month beginning in
September 2013, which would enable them to leave the dividend at 6%, the same as
under the plan confirmed on April 2, 2013. However, that plan was confirmed based
on schedules that did not include the latest $931 increase in Mr. Magallanez’ net
income. Thus, the proposal the debtors would now agree to would have them sharing

September 17, 2013 at 10:00 a.m. - Page 13



just $242 of that $931 net increase with their creditors. 1In other words, the
debtors’ reply is nothing more than the continuation of a pattern that allows the
debtors to enjoy significant increases in their combined net income, while sharing
just 25% of each increase (or less) with their creditors. To conclude, the debtors
have failed to persuade the court they are not simply spending more because they
have more. The court is not convinced the debtors’ latest increases in their
expenses represent reasonably necessary increases.

Under the circumstances, the court concludes that the debtors have failed to
meet their burden of demonstrating that the plan has been proposed in good faith,
and the motion will be denied by minute order. No appearance is necessary.

25. 09-41345-D-13 MICHAEL/ANGELA ENGLE MOTION TO APPROVE LOAN
PGM-3 MODIFICATION
8-15-13 [46]
26. 13-25945-D-13 JEFFREY VAN RYN MOTION TO CONFIRM PLAN
BSH-3 7-31-13 [39]
27. 08-29547-D-13 PATRICK SAMSON CONTINUED OBJECTION TO CLAIM OF
CLH-2 CENTRAL MORTGAGE COMPANY, CLAIM
NUMBER 2
3-5-13 [39]
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28. 08-37047-D-13 JENNIFER WHITE NOTICE OF DEFAULT AND INTENT TO
DISMISS CASE

7-7-13 [74]
29. 08-37047-D-13 JENNIFER WHITE MOTION TO VALUE COLLATERAL OF
RAW-1 U.S. BANK, N.A.

8-20-13 [78]

30. 13-24047-D-13 EDMUNDO/MARIA MOLINA MOTION TO CONFIRM PLAN
MDL-6 8-1-13 [74]

Tentative ruling:

This is the debtors’ motion to confirm an amended chapter 13 plan. The trustee
has filed opposition, and the debtors have filed a reply. For the following
reasons, the motion will be denied.

The debtors’ original plan, filed March 26, 2013, called for plan payments of
$92.56 per month for 60 months, with a 1% dividend - a total of $2,112 - being paid
on $211,244 in general unsecured claims. On June 26, 2013, the debtors sought
approval of a mortgage loan modification that would save them $1,711 per month on
their mortgage payment. The trustee opposed that motion and the court denied it, on
the ground that the debtors had failed to propose an increase in their plan payment
or the dividend to unsecured creditors. The debtors’ most recent Schedules I and J,
filed May 13, 2013, showed they would not need any portion of the mortgage savings
for their living expenses, but were simply proposing to retain the savings, $1,711
each month - almost as much as the total they intended to pay their unsecured
creditors in 60 months - for themselves.

After that motion was denied, the debtors filed a further amended Schedule J on
which they have increased their expenses to offset the mortgage savings almost to
the penny. (Without the mortgage savings, their May 13, 2013 schedules showed
monthly net income of $92.56; with the savings, the new amended schedules show
monthly net income of $96.27.) Thus, their amended plan proposes plan payments of
$96.27 per month for 60 months, with the same 1% dividend as before. The debtors
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have accomplished this in two ways. First, they have increased their medical
expenses from $200 to $800 per month, explaining that debtor Edmundo Molina is a
double lung transplant survivor who needs above-average amounts of medical care.

The debtors have not disclosed when he had the transplant or why they were not, from
prior experience, able to accurately estimate their medical bills when they filed
not one but two Schedules J with the $200 figure - on March 26, 2013 and May 13,
2013.

The debtors claim to have filed as exhibits copies of their medical bills for
the post-petition period (from March 26, 2013); however, the invoices are incomplete
— the debtors included only the first pages of each, and the court cannot determine
either (1) whether the amounts billed are separate amounts or account balances
carried forward from one date to another, or (2) which of the bills the debtors
actually paid. The invoices include one that lists an account balance of $8,473, of
which $7,767 were “charges pending with insurance,” and another with an account
balance of $11,282, of which $9,688 was satisfied by insurance payments and
insurance adjustments. The debtors have not indicated whether charges of this size
are regularly recurring or exceptional. Without this information, and especially
given that the debtors signed under oath two Schedules J utilizing the $200 figure -
schedules the court and the parties should have been able to rely on - the court is
unable to determine that the debtors have met their burden of demonstrating that the
plan is proposed in good faith.

Second, the debtors have added to their Schedule J a $1,107 mortgage payment on
their rental property that they included on their original Schedule J but removed on
the earlier amended one. They claim the mortgage payment was omitted from the first
amended schedule in error, but in reality, given the reduction in debtor Maria
Molina’s income (see DN 37), they could not have afforded any portion of the
mortgage payment on the rental without the modification of their home mortgage loan.
The trustee contends that, so long as the debtors are diverting this $1,107 from
unsecured creditors in favor of the mortgage payment on the rental property, the
plan fails the disposable income test and is not proposed in good faith.

The trustee finds the mortgage payment unreasonable because the debtors are
receiving no rental income from the property. According to the debtors, the
property has not been rented for over nine months because a prior tenant caused
significant damage. (On their Statement of Financial Affairs, the debtor